


Losing your hands-on approach
may be only part of the cost of your
growth. Other costs include losing
contact with the ability to know when
the project is going badly, how badly it
is going, why it is going badly, and ul-
timately depriving you of the evidence
you need to make a claim to recover
losses from going over budget.

Don't think this can happen to you?
Here are a few snippets of the testi-
mony from a recent lawsuit involving
an experienced Alaskan construction
company:

Q. Allright. So is my understanding
correct then, Mr. [Construction
Company Owner], that in 2003
the project manager for the [proj-
ect] would not have up-to-date
information at any given time on
where the project was in terms of
comparison of actual to budget?

A. Idon't know.

Given that this project involved
more than $3 million of work, you
would think the owner would want
to know how actual-to-budgeted
amounts were lining up—if not in
terms of money, maybe in terms of

progress.

Q. Okay. So, do you recall, during
the project, ever asking to see a
progress schedule?

A progress schedule? No.

Or an estimated schedule?

Don’t remember.

o o 0o >

Okay. Anything about critical
path or where we are on this job?
How’s it going?

A. I'm sure I asked where we're at. I
don’t remember what the answer
was. But I do that every—I do
that all the time.

We see here a contractor on the
line for a $3 million project who didn't
have up-to-date information to com-
pare actual figures to budgeted figures
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and was reduced to asking the project
manager, “How’s it going?”The prob-
lem for the owner was that although
the project manager knew there were
budgeting problems, he didn’t know
to what extent until after the project
was virtually over. By the time he real-
ized how bad things were, his boss’s
costs exceeded the bid and change-
order amounts by a million dollars.
Regardless of what the causes of the
budgeting problems were, why didn’t

the contractor and project manager
know how badly things were going?

Unbelievably, the contractor had
invested in a good in-house account-
ing team and spent many thousands
of dollars on multifunction account-
ing software which could have given
him and his management team all of
the information they needed through-
out the project. Why didn't this work?
Here’s what the contractor’s expert
testified in response:
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Q. Do you know whether the [con-
tractor’s] costing system or man-
agement systems were capable of
creating reports so that job man-
agers were able to keep track of
where their jobs were?

A. Well, it didn't appear that they
were actually tracking the budget
and the actual during the course
of the project. It didn't appear
they had a meaningful effective
process for tracking how much
they were over budget.

Q. Well, do you know whether the
systems that [the Contractor]
had were capable of provid[ing]
that information?

A. Yeah. I mean, they could have
done that with the system they
have. It could have been done.

Because the contractor wasn’t
tracking his actual-versus-budgeted
costs during the project, he wasn't
able to determine, for any given event,

when he was going over budget. That
failure disabled him in several ways.
First, he was reduced to managing by
reaction. Rather than having the abili-
ty to determine which of the problems
he faced was costing him money and
to quantify those amounts, the con-
tractor made instinctive, reactive deci-
sions. In other words, he was deprived
of his ability to use logical and preven-
tative decision-making processes us-
ing current knowledge and data.

The second disadvantage for a con-
tractor without current information is
the ability to allocate the costs attrib-
utable to the additional work neces-
sary within the contract. Regardless of
the type of contract between the con-
tractor and owner, if the contractor is
required to perform additional work
outside of the scope of the contract
through the fault of the owner, the
contractor is entitled to the reason-
able value of that work. To collect for
that work, the contractor must be able
to prove why he had to perform that
work. If the event was caused by the
contractor’s own acts, the contractor
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will have to go without pay.

For years, contractors have at-
tempted to force owners to pay for ad-
ditional costs, overhead and lost profits
on jobs by using what is called the”to-
tal-cost”method (or a variant) of prov-
ing damages. In its simplest form, a
total-cost method is seen when a con-
tractor subtracts his bid amount from
his actual contract costs and demands
that the owner pay the difference.

Sixteen years ago in Fairbanks
North Star Borough v. Kandik Constr.,
Inc. & Associates, 795 P.2d 793(Alas-
ka 1990), the Alaska Supreme Court
placed contractors on notice that it had
concerns that the total-cost approach
was unfair because not all of the losses
a contractor might have could neces-
sarily be attributed to the owner. The
court announced that it considered the
total-cost approach to be “disfavored,”
and required that contractors who
wished to use it prove, among other
things, that through no fault of their
own, they were unable to prove their
actual damages.

Now, 16 years after the Alaska Su-
preme Court gave notice that contrac-
tors are required to prove actual dam-
ages, some are arguing that software
development and costs have evolved to
the point that absent a highly unusual
situation, contractors will no longer
be able to qualify to use any form of
the total-cost approach. A simple In-
ternet search for construction contrac-
tor accounting software will produce
a multitude of options for accounting
software tailored to the construction
industry that provides up-to-date in-
formation on actual-versus-budgeted
costs; actual-versus-budgeted man
hours; actual-versus-budgeted equip-
ment hours and the like. Many pro-
grams also have the ability to create
project phase-linked accounts, and
accounts linked to accelerated and ad-
ditional work. Some programs even
incorporate CPM scheduling capa-
bilities so the contractor’s projects are
organized on both financial and tim-
ing scales. The price and ease of use of
accounting software has developed to
the point where there are few, if any,
excuses left to a contractor to claim
that it is impossible for him to keep
track of and allocate extra costs. In
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short, some courts simply don’t buy
that excuse anymore.

In Jackson Const. Co., Inc. v. U.S.,
62 Fed.Cl. 104 (2004), the court said:

“Jackson failed to meet its burden
of proving any of these four elements
[prerequisites to total cost]. Most no-
tably, Jackson did not prove that its
work was disrupted by the multitude
of changes, and it did not prove that
it was impracticable to quantify the
losses resulting from this disruption.
It appears that Jackson made no effort
to identify the impacts or to quantify
the actual losses arising therefrom,
even though it utilized a sophisti-
cated, computerized cost-accounting
system to manage the contract.

In this case, the court found that
the contractor’s statements that he
was unable to keep track of his losses
were undermined by the capabili-
ties of his accounting systems and he
failed to meet his burden of proving
actual losses.

In a similar manner, the Alaska
Supreme Court recently found that
a contractor failed to prove the cause
or value of his damages in Fletcher v.
Trademark Const., Inc.,, 80 P.3d 725,
729 (Alaska 2003):

Alaska Electric had not met its
burden of proving by a preponderance
of the evidence that any of its costs
could be attributed to the change or-
ders as opposed to overruns on the
original subcontract. In particular, ...
the documentary evidence presented
did not facially differentiate between
materials purchased for the original
contract and materials purchased as
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the result of the revisions, and that
after three years the plaintiffs lacked
sufficient recall to explain the differ-
ence credibly. Alaska Electric’s failure
of record-keeping at the time of the
contract had prejudiced its case. [T]he
figures in Exhibit 59, which purported
to keep track of which hours worked
were for the base contract versus the
revised contract, were arbitrary, and
...Fletcher’s figures for materials costs
were unsubstantiated.

Since Kandik, there have been
many other total-cost type cases, most
where the contractors have modified
the total-cost approach by substitut-
ing the comparison of the dollars in
the bid to actual dollars spent with
other comparisons. Geolar, Inc. v. Gil-
bert/Commonwealth Inc. of Michi-
gan, 874 P.2d 937, 943 (Alaska 1994)
(comparing rates of estimated versus
actual production). However, the re-
quirements that contractors must
meet to use this disfavored approach
remained the same, and contractors
must still prove that in their particular
claim. They cannot prove actual dam-
ages. In the case from which the tes-
timony quoted above was taken, the
contractor’s attempt to use a modified
total-cost approach was disallowed
by the trial court judge.

Any way you look at it, the mes-
sage is clear. As you look over that Re-
quest for Bid, you have to realize that
the old days of construction in Alaska
are coming to a close, both from a
standpoint of cost-accounting setup
before the job even begins, to cost-
accounting tracking during the job,
to claims recovery during and after
the job is complete. It’s not enough to
own the new computer software tools
now available that help you manage
your company; you have to actu-
ally use them. Lawyers familiar with
construction claim litigation and the
trend of the case law will tell you that
unless you are prepared to prove ac-
tual losses and the events that caused
them, you may be in for a very long

season. 4

Paul L. Davis is a partner in the
Anchorage office of law firm Preston
Gates & Ellis LLP.
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tion curriculum in 16 rural school districts, four urban
school districts, two post-secondary schools, and two
correctional facilities. Our classroom count is 94.

I've held eight instructor-certification classes this school
year. That’s double what I usually teach. I've certified 60 instruc-
tors to teach NCCER curriculum this year alone!

As of April 5, 2006 AGC has:

* 124 certified instructors

¢ 545 students on the NCCER National Registry

* 282 students have earned NCCER certificates

NCCER Skill Assessments

We've proctored more than 100 pipeline assessments for
which we charge a fee. We've proctored more than 380 assess-
ments including both craft and pipeline since fall of 2003.

With every assessment (craft and pipeline) participants re-
ceive a Training Prescription showing how they scored in every
section of the assessment. And, on that document it shows the
curriculum module where a participant can find that specific
subject. So, it ties it all together!

AGC Career Academy

The new AGC Mat-Su Construction Academy will open this
fall at Wasilla High School.

In August the Math Curriculum Team will meet with the
Academy’s math teacher along with John Heffner from AGC
of America to translate as much curriculum as possible to con-
struction. The contractor team is made up of Chris Reilly, Uni-
versal Roofing of Alaska; Rob Dun, ASCG Inc.; Ben Northey,
Colaska Inc.; and Knick Knickerbocker.

This school year AGC of Alaska placed NCCER construc-

General

Job Shadows: A big “thank you” to all who hosted high
school job shadow students. The week of February 27 our con-
tractors hosted Chugach School District high school students,
six sessions to be exact. Each job shadow was two-hours long
(or more).

The people who hosted and deserve our thanks are Joe Jolley,
Cornerstone Construction Inc.; Larry McPheters, Roger Hickel
Contracting Inc.; Glenn Kolberg, Neeser Construction Inc.; Mark
Haas, Neeser Construction Inc.; Jon Bush, Davis Constructors &
Engineers; and Brian Walsh, King Career Center.

These efforts have a big influence on the students. Thanks to
the people above who believe this is time well spent on the next
generation of construction workers. Thanks much!

High School Construction Curriculum: The NCCER con-
struction curriculum is well received in the schools now. In Dill-
ingham the students are building two steam baths to comple-
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By Vick1 SCHNEIBEL
Education Director

NCCER Contren Curriculum

ment the curriculum. The money from selling them will go back
into their construction program.

Through our Denali Commission grant we financially
support many rural high school construction curriculum
programs.

Another high school in rural Alaska that we support using
NCCER curriculum is Stebbins High School. The students are
building a sauna house with wiring, insulation and homemade
trusses. The sauna will be sold or raffled. Proceeds will go back
into their construction program.

In Kodiak High School we're assisting their construction
program with NCCER for the first time. They're very successful
with the program.

David Allen, the NCCER certified teacher in Kodiak,
says, “Last week I gave a quiz on estimating construction
costs on typical floor construction. Half of my kids are tra-
ditional skippers [of class]. It was a Friday, last hour, [and]
all of my students were present [and] ready to take the quiz.
My principal was shocked to see these kids show up for a
math quiz. At the very least we can say the NCCER curricu-
lum helps keep kids in school.”

We've had a very good year with lots of new interest in con-
struction from many school districts. I've identified six new enti-
ties we’ll work with next year, too.

We're partnering with a few entities who are receiving
grants from the Alaska Department of Labor & Workforce De-
velopment’s High Growth Job Training funding for additional
construction training. g

A

Kodiak High School students in
the NCCER Contren program.
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Which drugs affect

Alaskans?

ummer has arrived in Alaska
Sand that means long-week-

ends, barbeques and fishing.
As the weather warmes, it is important
to remember how important compa-
ny policies are regarding drug use in
the workplace. This article focuses on
which drugs are a problem in Alaska
and what you as an employer should
watch for.

Marijuana is by far the drug most
often abused in Alaska. The chart be-
low shows that positivity rates for
marijuana are similar to national aver-
ages. At least half of positive tests are
positive for marijuana use.

While other drugs may not produce
the same high positivity rates as mari-

juana, workers under their influence
should still be a concern to employers.
While any illegal drug use is troubling,
progress is being made. According to
WorkSafe’s 2005 results, cocaine posi-
tivity rates in Alaska are down com-
pared to the rest of the country, which
is great news.

Among all non-DOT tests ad-
ministered by WorkSafe in 2005, 10.4

At least half of positive
tests are positive for
marijuana use.

Marijuana Positivity
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By MATTHEW FAGNANI

percent of positives were for cocaine.
That’s down significantly from the
16.5 percent seen in 2004. That’s also
well below the national average from
one major lab, which had a cocaine
positivity rate in 2003 and 2004 of 13.8
percent.

State government tightens drug
regulations

In May, the Alaska House and Sen-
ate passed House Bill 149, which ac-
cording to comments released by Gov.
Frank Murkowski’s office, criminalizes
the possession of methamphetamine
in organic solution and the delivery of
precursor forms of the drug for manu-
facturing purposes. Manufacturers of
methamphetamine can be subject to
stiffer prison sentences for making
the drug in buildings where children
reside.

“Meth labs and meth use is spread-
ing quickly throughout this state,”
Murkowski said in a recent press re-
lease. “Meth affects the user and ev-
eryone around the user, particularly
children. The Office of Children’s Ser-
vices is now receiving an average of 40
‘harm-to-children’type calls related to
meth use each month.”

The bill passed by the House would
also reverse a decision by the Alaska
Court of Appeals in Crocker v. State,
issued in 2004, that protects marijuana
growers and dealers from being sub-
jected to search warrants.

“The primary purpose of the mari-
juana provisions of this legislation is
to target commercial growers of this
drug,” Attorney General David Mar-
quez said. “This court decision has
significantly tied the hands of law
enforcement, reducing their ability to
combat this large-scale illegal industry
that targets Alaska’s children.”
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In recent weeks a joint federal and
state investigation led to the arrest of
six men on international marijuana
trafficking laws, possessing a large sup-
ply of this drug with a street value of
over $1 million. The ring was responsi-
ble for importing and trafficking at least
$10 million worth of marijuana during
the past five years. Since this bill went
to the conference committee, a month-
long investigation by state law enforce-
ment officials ended in the arrest of a
Bethel man who possessed over 42
pounds of marijuana with an estimated
street value of nearly $1 million.

Local Trends

While positive testing for cocaine
is down, amphetamine usage seems
to be on the rise. During the first three
quarters of 2005, 4.1 percent of all
non-DOT positives have been posi-
tive for amphetamines, compared to
just 3.4 percent in 2004. This increase
is consistent with a national trend. A
major lab reported a positivity rate in
2004 of 10 percent, up from 9.0 per-
cent the previous year. While Alaska’s
positivity rate is well below that of the
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national lab, the upward trend should
be of concern to employers.

This information is very useful in
helping us understand the trends that

While positive testing
for cocaine is down,
amphetamine usage
seems to be on the rise.

affect employers. It is very clear by
comparing the DOT mandatory drug
test results from the non-DOT results
that drug testing does affect an em-
ployee’s decision to use illegal drugs
and the types of drugs they are using.
This is a major benefit to businesses

who drug test. g

Matthew Fagnani, C-SAPA, C-SI,
is president of WorkSafe, and can be
contacted at (907) 563-8378.
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nlike most high school teachers, Gary Hall

doesn’t have a room. Instead, he has a

whole building. To be sure, there are some
classrooms at one end of it and a couple of offices,
but the heart of the facility is a huge, warehouse-
like room filled with building materials, tools and
building projects in various stages of completion.
And, it’s as neat as can be.

“What we have here is a construction trades
program,” Hall said last April. “It’s for juniors and
seniors. AGC is the sponsor for the NCCER cur-
riculum.”

GARY HALL ...

Your next employee may be
one of his students

and another into the Operating Engineers.

Besides learning the basics of various construc-
tion trades, Hall’s students also leave high school
certified in first aid, CPR and the use of a defibrilla-
tor. Students are also trained and certified on oper-
ating a forklift when they complete the course.

Hall has worked in the trades for most of his life.
He holds a vocational education certificate based
on his qualifications, which are obviously different
from most classroom teachers.

When Delta Junction began putting together
this construction trades program, Hall got in on

This particular cur-
riculum offers instruc-
tion in 30 or more trades
and is at the core of the
classes he teaches in one-
hour blocks to first-year
students (juniors), and
three-hour blocks to sec-
ond-year students. Stu-
dents successfully com-
pleting his classes are
certified on the national
register.

“We do three catego-
ries of hands-on projects,”

the ground floor, help-
ing design the building
that houses it. He de-
signed it in such a way
that modular houses
can be constructed in-
side and moved outside
when completed. In his
words, “We build real,
live projects indoors
and move them out-
doors in the spring.
“The building proj-
ect was a huge fund-
raising effort on the

he said,“mock-ups, com- The concession stand/announcer’s booth at the Delta High School part of the community,”

munity service projects
and items for sale. I'm
giving pre-apprenticeship training here. We work
just like we're on a job site.”

Near the oversize door for bringing materials in
and taking projects out sits the current project just
finished by his students, a small, wood-frame cabin
with metal siding, windows and a door. It’s also
wired for electricity. It’s ready for sale to the highest
bidder. Gary figures he’s got about $1,900 worth of
materials in it and they’ll ask for a minimum bid
of $2,500. Profits are plowed directly back into the
program.

The Delta Junction High School program has
school-to-work agreements with several union ap-
prenticeship programs and Hall notes with pride
thatlast year three of his students were accepted into
the International Brotherhood of Electrical Workers
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sports field was built by Gary Hall's students. Proto: Ron Datsy

Hall notes

Besides the small
cabin for sale last spring, Hall’s classes have con-
structed the concession stand/announcer’s booth
overlooking the school’s sporting field and a safety
shelter building at the local swimming hole. He
also teaches cold-climate building techniques to
students.

Hall’s assistant probably describes him best
when she says,”I'm so impressed with the way Gary
teaches the kids life lessons while he teaches them
to build.”

From the quality of the completed projects in-
side the building and out, we think AGC members
are going to be most impressed by the quality of
people trained in the construction trades. AGC’s fu-
ture is passing through Hall’s hands today. g
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